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The concept of terroir, the essential link between the location in which a food or beverage is produced and its quality or other consumer attributes, is at the heart of a simmering trade dispute between the US and the EU. The form of intellectual protection known by the term of art “geographical indications,” or GIs for short, is central to providing the concept of terroir legal expression. Differences in the form and substance of GI protection have long been a Transatlantic trade irritant. This conflict has been the subject of bilateral talks for twenty years, as well as more recent negotiations and disputes in the World Trade Organization (WTO). Some partial resolution to the GI conflict may be included in a final package of measures at the conclusion of the current Doha Round of WTO talks. But the underlying questions will remain. Moreover, the transatlantic trade issues have much wider implications, as GI regulations in the EU and the US affect all exporters of goods that are subject to such protection, particularly in Latin America and South Africa. The multilateral framework in which such regulations are set would also be of relevance to many more developing countries if GI protection is widened from wines, spirits, cheeses and meats to other food and non-food products. 

The issues raised by the concept of terroir and the protection of GIs are of some significance for those who study trade and policy in agricultural and food products. Yet the topic has not been given much attention. The subject tends to be treated primarily as a legal issue, of reconciliation between alternative ways of granting protection to producers from usurpation of names and signs (O’Connor, 2004). The sociology of terroir and its significance in establishing and preserving identity is also the subject of some research, neatly summarized by Broude (2005). But the question as to what level of protection to grant to a geographical identifier is of importance in the framing of trade rules and the understanding of the process of globalization in food markets. Along with the continuing tension between regulations that are based on “product standards” and those that regulate “production and processing methods,” as exemplified in the controversy over genetically modified foods, the conflicts over GIs will help shape the future of food trade. 

Clearly, GIs are here to stay – at least for a while. They have a long history, and a basic rationale that is difficult to fault. The idea of including information on place of origin should be taken seriously as a way of correcting consumer information asymmetries, by providing information about the provenance of a product that might be otherwise difficult to divine. So long as that information relates in a reasonably reliable way to a consumer attribute (real or perceived) then some benefits presumably result. So using a GI as a proxy for information about the consumer attributes of a good may have sound economic as well as social justification. In this case, terroir as a concept is benign and even useful. On the other hand, if the link between quality and location is not so reliable then the information may deflect choice and instead provide marketing advantage to one group of producers by restricting competition. So the “asymmetric information” argument for GIs rests at least in principle on an empirical foundation, and the cultural context is peripheral to this argument.

A second issue that determines the desirability of exploiting the notion of terroir, less easy to resolve, is whether it encourages or discourages technical change and developments in marketing? If recognizing such links between location and quality encourages the improvement of standards, such product differentiation is desirable. In fact, it may be a constructive way out of one of the fundamental problems of developed country farm policy, that the standard support instruments encourage undifferentiated and poorly-marketed commodities at a time when demand is increasing for quality products. However, if linking “quality” to land merely provides a rent to those who own the land, and reduces competition by newcomers who could otherwise find ways to reproduce the land-based attributes through other means, then this would be less obviously beneficial. Using the notion of terroir as a basis for protection in such circumstances would be a retrograde step that provides support for products for which market demand is inadequate. The sociological justification for a policy would be potentially in conflict with the economic arguments, as happens often when change is underway. But once again empirical evidence is needed to answer the question as to whether GIs promote sound marketing or restrict competition?

This paper explores the conflict over GIs in the setting of the transatlantic trade relationship because that is where the discussion has been focused. The disagreement between the US and the EU over the treatment of GIs in bilateral and multilateral trade agreements is indeed a disagreement over terroir as a sound basis for protective regulations. The US does not protect GIs with specific legislation, preferring to use trademarks that do not grant rights on a geographical basis, or certification marks that relate to other attributes as much as geography. The EU has an extensive system of GIs and is keen to see the protection of these (and others) become an obligation for all countries. But the main message of the paper is that we know little about the underlying economic impacts of using exclusive geographical labels to identify goods in a global marketplace. Nor do we have a good idea as to how useful the development of GIs is to the resolution of decade’s old problems of farm incomes. It would be fortunate if GIs provided information to consumers who would then rescue farm policies by paying handsomely for quality goods. It would be less desirable if GIs restricted innovation and investment in quality and confused consumers with an overload of information of dubious value. 

I. The GI Debate  

Romeo may indeed have believed that a rose by any other name would smell as sweet, but would a feta cheese by any other name sell as well in the supermarket?
 Producers from a particular region who have acquired a reputation for quality, and see others cashing in on that reputation, clearly think that there it is well worth seeking protection for their names. Should this be a universal phenomenon? Or is it limited to a few wines and cheeses produced by European farmers? In the brave new world of global markets and multilateral food regulations the framework for the treatment of such geographical indications is still under construction. And the decisions chosen could have significant impacts on farmers and consumers in all countries. 

The debate is not just a technical issue of approximating diverse laws and regulations. There are strongly held views on what place GIs should have in the panoply of measures to protect intellectual property from usurpation. To some, it is an unnecessary and undesirable form of protection for producers in a particular region against competition from new entrants. If a type of product traditionally associated with a geographical region can be successfully produced in regions other than that which gave its name then any restriction on the competitive new product is likely to be resisted. If the new producer is located overseas then the restriction is presumably trade distorting. To others the question is more one of giving consumers accurate information on which to make choices. If that information is devalued by misleading use of quality-proxy names then consumers lose. Far from such informational GIs being a trade distortion, the absence of this protection would distort trade. Such contrasting views are (ostensibly) behind the difficulties in current negotiations on agreeing a multilateral registry for wines and spirit and extending the protection given to wines and spirits in the WTO Agreement on Trade Related Intellectual Property (TRIPS) to other food products.
 But as with most trade policy issues, there is much more at stake than the impact of GIs on trade gains and losses.

There is a small literature that attempts to explore the intertwined economic, legal and political aspects of the GI issue.
 The economic aspects revolve around defining the appropriate level of protection of a form of intellectual property that is tied to reputation rather than innovation, the trade-off between lowering transactions costs through international harmonization of systems and tailoring national GI law to domestic considerations, and the extent to which global goods are created when multilateral coordination replaces national administration of GI regulations. The legal aspects involve the obligations undertaken in the TRIPS Agreement, the coexistence of different legal systems of GI protection, the litigation of conflicts as a way of interpreting the TRIPS provisions, and the bilateral agreements that seek to supplement the multilateral framework for coordination of regulations in this area. Finally, the political aspects of this issue include the attempt in the Doha Round to negotiate a multilateral register for wines and spirits, the question of extension of additional protection to other groups of products, the role that GI protection plays in EU policy, the nature of the objection of the US to EU proposals, and not least the interests of developing countries in what has often been seen as a transatlantic issue.

GIs as information for consumers

The essence of a geographical indication is that the geographical place name indicates quality, taste or other related attributes to the consumer.
 So that should suggest a testable proposition. If there is no correlation between the geographical region and the quality attribute then a GI would be unambiguously meaningless to the consumer. Its protection by local law would merely have the effect of generating rents until consumers learned (through repeated tasting) of the fatuity of such labels. Thus public policy on establishing GIs should, and usually does, include an examination of whether such a correlation exists before protecting the regional name.
 All meaningless GIs should be stillborn by appropriate local policy, and patently meritorious potential GIs never see the light of day. However, GIs that are clearly beneficial for conveying information needed by consumers for informed choices would still need to pass a public policy cost-benefit test. There would be losers, those who could profit by some consumer confusion, but the protection of GIs could well be welfare enhancing. If public policy were limited to such extreme cases then one would assume that controversy would be minimal. It is the range of cases between these two extremes that makes for controversy. There is often some merit in providing region of origin information to consumers but if the regulatory process is captured for private gain the consumer, and competing producers, may suffer.

So the issue of whether a GI is merited or not is essentially empirical. Each situation has to be explored individually and costs and benefits weighed. If the benefit that consumers get from the exclusive label denoting the region of origin outweighs the cost of providing that information and of enforcing the restriction then the GI is putatively justified. But this still leaves the role of governments to be defined. Information can be provided by the producers, as is done with trademarks, and any needed actions to maintain quality can also largely be a private concern. Public action would be limited to providing the framework of laws to prevent fraud and deception. And consumers should be willing to pay for the information if they find it useful. So the public sector is providing a mechanism by which the market can be differentiated to the benefit of both consumers and (protected) producers. 

However, there may be situations where a greater degree of government involvement is justified. If the attributes are linked with a group of producers in a region, rather than one firm that establishes a trademark, and these producers are unable to operate a credible information/quality scheme then there could be a regional public good problem if there were no regulatory intervention. So public authorities may need to do more than provide legal remedies for deception: they may need to establish a registry, define quality standards and take steps to protect the reputation inherent in the GI from devaluation. In either case “protection” of the GI is essentially a public policy, but the responsibility for quality maintenance can be assumed by the public authorities or left to the private sector.

At least conceptually, it should be possible to define the appropriate level of protection for consumers against fraud, misinformation, information asymmetries and high search costs. It follows that if protection is given in cases where the consumer benefit does not exceed the costs of providing the information then the GI is protectionist. There is “over-protection” of the consumer to the benefit of the local producers. If however, the consumer would benefit from (and be prepared to pay for) more information about the geographical origin of a product, in order to make an informed choice, then the consumer is “under-protected” and there is a market failure. The benefits in this case go to those whose product (from another region) would not have been purchased if information had been adequate.

In spite of thirty-five years of awareness of these problems, since the publication of Akerlof’s seminal paper on “lemons” (Akerlof, 1970), we still know little about the optimal provision of information to improve consumer decisions. A recent study seeks to address that issues in the case of the EU’s GI policy (Zago and Pick, 2004). The study examined the impact on welfare of information in a vertically differentiated market. They conclude that welfare can be increased unambiguously if two distinct competitive markets emerge as a result of a fully credible certification scheme. Producers of low-quality goods are unambiguously worse off, raising issue of the distributional impact of the regulations. However, if costs are high and true differences are minor then there is a decrease in welfare. 

GIs as a producer device

It would be naïve to believe that GIs are solely for the protection of consumers. The keenest advocates of systems of GI registration are producer groups, and the disputes tend to be among those groups, whether “old world” and “new world” producers, domestic and foreign farmers or large and small firms. GIs confer some degree of market power, and the associated rents are the reward for gaining legal protection against competitors. For firms, or groups of firms, to rise from the flat plains of perfect competition to the foothills of monopolistic competition is a major transformation. Product differentiation converts farmers into active market participants, with the need to consider consumer desires and meet unfilled needs. But at the same time, relations with those with more market power, the processors and supermarkets on the mountain peaks of oligopoly markets can also be improved. Participation in a food chain as a source of a specialized product is likely to be more rewarding (if possibly more risky) than providing undifferentiated raw materials to a wholesale market.

Such local monopolies clearly have a consumer cost if the ability to keep out competitors is not offset by the information provision. The study by Zago and Pick cited above also considers the possible impact on market power and shows that when product differentiation increases market power then consumers can lose even when producers gain. So any economic analysis of GIs has to consider the market structure implications both before the GI is granted and that which might emerge as a result of the GI.

Trade implications

The trade impacts are in the main a direct consequence of the ability or inability of domestic policy to provide the appropriate level of protection and information. If consumers are under-protected at home, through the absence of reliable information about where a product was produced, then there will tend to be a trade distortion. In domestic markets there will be too many imports: in foreign markets the lack of information will adversely hit sales of the product with the geographically-linked quality attribute. If consumers are over-protected in the domestic market then there will be too few imports from other areas and too many exports from the GI-favored producers. Competition in third markets will also be distorted, as protected and un-protected producers compete for the consumer’s allegiance. If the information is valuable then the lack of protection in either the producing or the importing market will distort trade flows. As in other areas of potential non-tariff trade barriers, the key is whether there are appropriate domestic policies in place. Where domestic policy is optimal, liberal trade subject to non-discrimination and national treatment will also be beneficial. Where domestic policy is inadequate, trade is distorted and the inadequacies show up as potential losses to other countries as well as to the mismanaged country. So much of the debate about protectionist GIs in the trade system revolves around whether GIs are being correctly protected on the home market. It is to this issue that we turn.

II. The Regulation of GIs in the EU and US

Protection of GIs takes place within the country of production and marketing, through the specific regulatory systems developed over time. These are well developed in the EU and the US, as well as other developed countries. A discussion of the EU and US systems gives a flavor for the main mechanisms in use by WTO members. The EU has a sui generis process for granting such protection: the US incorporates the protection in general types of instrument. Other countries can be categorized by which of these two systems they use. Developing countries often have a less well-developed regulatory machinery for GIs, reflecting the fact that rents associated with locational indicators are likely to be small. On the other hand, there is growing interest in protection of cultural goods and those that embody traditional production methods.  

GIs in the EU

The EU has the most highly developed system of regulation for GIs. As an aspect of the “single market” that is the backbone of the economic construct of the EU, legislation falls essentially at the Community (first pillar) level.
 Much of the legislation on GIs is incorporated in Regulation (EEC) No. 2081/92 on the protection of geographical indications and designations of origin for agricultural products and foodstuffs.
 In addition, Regulation (EEC) No. 2082/92 protects traditional recipes. Between them, these two regulations allow three different forms of protection, as described below. 

The notion behind the Regulation 2081/92 (that applies as law in all Member States) is to enable consumers to make the best choice by being given “clear and succinct information regarding the origin of the product.” Regulation 2081/92 establishes two categories of protected names: designations of origin and geographical indications.

Protected Designations of Origin (PDOs)

· Quality or characteristics of a product must be essentially or exclusively due to the particular geographical environment (including natural and human factors such as climate, soil quality, and local know-how) of the place of origin.
  

· Production and processing of the raw materials, up to the stage of the finished product, must take place in the defined geographical area.

These conditions are designed to establish a “close and objective link” between the features of the product and its geographical origin. Thus the concept of terroir has a legal manifestation in this Regulation. Exceptions are allowed, such as when a particular term has become associated with a region.
 Moreover, cases where the raw materials come from a larger or different geographical area can be allowed if production of those raw materials is limited and itself a result of special conditions.

Protected Geographical Indications (PGIs)

· At least one stage of the production of the protected product is undertaken within the geographical area (with, say, imported raw materials) 

· There must be a link between the product and the area, though this need not be exclusive or essential. A specific quality or reputation may be sufficient to link the product with the geographical area.

The link in this case need not be close or objective: it can be based on reputation at the time of registration. PGIs can be defined for a wider range of conditions, as only one stage of the production or processing needs to be undertaken in the region. PGIs cannot be registered with non-geographical names. Moreover, the presumption in PDOs that human contributions and local know-how can qualify a good is absent from the description of a PGI. Producers and producer groups can choose whether to apply for PDO or PGI protection.

Generic names, that have become common names for a product even though they refer to a geographical region, cannot be granted PDO or PGI status. No exhaustive list of generic names exists, and they are defined only when a producer group attempts to register such names.

The regulations cover most food and many non-food agricultural products.
 Over 700 products have been registered as PDOs, PGIs or TSGs. Most are cheese, fresh meats, meat-based products, honey, olive oil, fruits and vegetables (see Table 1). This indicates that their purpose has expanded somewhat from protecting well known geographical terms to essentially local produce of which few outside their country of origin, much less in the rest of the world, would have heard. 

The concentration of PDOs and PDIs in a few countries itself is noteworthy. The dominance of the southern members, Italy, Portugal, Greece and Spain, along with France, indicates the strong trend toward the differentiation of products by locality in these countries. Many northern countries have not (yet) caught the local food bug. Finland, Sweden, Denmark and Ireland together have registered nine PDO/PGIs. Germany has 64 products registered, indicating that the food system has experienced considerable differentiation. Allowing for the fact that some northern products are classified as generic, the bi-modal distribution of registrations is notable.

EU Wine GIs

The legislation that governs GIs for wines and spirits is more complex and rooted in the traditions of the individual wine-producing members. Moreover, it is embedded in the Common Market Organization for wine, and hence is a part of the CAP. The new rules for that sector were revised as a part of the Agenda 2000 Reform, and are included in Regulation 1493/1999. The Regulation makes a distinction between “quality wines produced in specific regions” (quality wines spr) and “table wines,” but either can qualify for a GI. The competence for registering and validating that GI remains in the hands of the member state concerned.

The control of labels for wine has also been updated recently. Regulation 753/2002 mandates the obligatory terms that must appear on a label (name of producer, volume and strength) and the optional (though still regulated) terms such as vintage, variety and traditional expressions.
 

The result of the shared competence for administering GIs for wine is an additional layer of complexity and arguably confusion in the quest for informing consumers. National systems survive within the EU system, with differences between say the two French wine categories (quality wine spr is sub-divided into VDQS and AOC wines) and the Italian classification using three (IGT, DOC and DOCG) categories, in addition to the table wines. Members without local wine sectors are latecomers to the protection of GIs, and have avoided much of the complexity. Many term are considered generic, though that has not stopped producing countries to attempt to “claw back” some of these names, such as “sherry.” 

The EU has the largest number of food products protected by GIs, but increasing trade has exposed the inability of producing countries to impose the same protection in overseas markets. The EU has pushed hard for expansion of TRIPS protection for a number of these products, as discussed below. But the EU is not awaiting the outcome of the WTO talks to advance its “protected quality agenda.” It has negotiated bilateral treaties with Australia, Chile and South Africa that mutually protect a number of GIs. These bilaterals may go some way to defusing the tensions in the WTO, as it is more difficult to argue against a multilateral agreement that is similar to one that one has negotiated bilaterally. More significantly, they offer an alternative option if the multilateral path is blocked.

Table 1: Distribution of PDOs and PGIs in the EU (2003)

	Member
	Number
	Main Commodity Groups

	Belgium
	4
	Meat products

	Denmark
	3
	Cheeses

	Germany
	64
	Beers and other drinks

	Greece
	83
	Cheeses, olive oil, fruits

	Spain
	68
	Cheeses, fruits

	France
	131
	Fresh meats, cheeses

	Ireland
	3
	Cheese and meat products

	Italy
	126
	Fruits, cheese, meat products and olive oil

	Netherlands
	6
	Cheeses

	Luxembourg
	4
	Meats and meat products

	Austria
	12
	Cheeses, fruits

	Portugal
	85
	Meats, fruits and cheeses

	Sweden
	2
	Cheese, bakery products

	Finland
	1
	Fruit

	UK
	27
	Cheeses and meats


Source: Rangnekar (2004)

US GI protection

US protection of GIs is fundamentally different from that practiced by the EU.
 Current US policy does not recognize GIs as a separate class of intellectual property. It does however protect GIs within the scope of US law. This is done mainly through certification marks established under the trademark law, primarily the Lanham Trademark Act of 1949 (as amended in 1999).
 A certification mark refers to a “word, name, symbol or device” used by someone other than the owner (usually a government body) but conforming to specifications laid down by the owner. The specifications may be in terms of place of origin and/or methods of production.
 A comparison of the nature of trademarks, GIs and Certification and Collective marks is given in Table 2.
   

In general, trademarks (for private firms claiming ownership of a name or symbol) cannot relate to a geographical area. Certification marks are a way to avoid such a limitation. But some trademarks using geographical terms are allowed if over time consumers have come to recognize those terms as identifying the product of a particular company or group of producers. Thus the original geographical descriptor has taken on a “secondary meaning” or an “acquired distinctiveness” that can indeed be protected by a trademark. Many such trademarks have been in use for some time and are considered by the US as fulfilling their TRIPS obligation to protect GIs.
 Neither trademarks nor GIs can be registered for “generic” names are those that have passed into general usage and lost their direct link with their region of origin.

In addition, GIs could be protected under US law by Collective Marks. A collective trademark can be granted to the members of a “collective” for use by its members. The collective does not sell goods but may advertise or promote goods produced by members of the collective.
 The collective holds the title to the mark on behalf of its members. A process of opposition to the inclusion of a collective mark is specified by law, and the cancellation of existing marks can result from disuse or misuse.

Wine is protected by a somewhat different method. Appellations of origin are registered and protected, both those relating to US regions and to foreign countries. An appellation is required when the wine is labeled with a grape varietal designation, when it carries a vintage date, when it is called “estate bottled” or when it uses one of seventeen regional names (such as Burgundy or Champagne) but does not emanate from that region.

Trademarks differ from GIs in that they apply to particular firms. As such they are even more restrictive, as they do not allow new producers within a geographic zone to enter the market. Most trademark legislation pays little attention to the need to provide consumer information, being more concerned with conditions of competition. And trademarks are essentially a private sector tool, with public sector help to enforce them, whereas the European style GI is much more an instrument of public policy. So conflicts can easily arise between the two systems, even if both respond to similar pressures and have similar aims.

In a recent article, Hayes, Lence and Babcock (2005) have discussed a variant of GI protection that they call Farmer Owned Brands (FOBs).
 The concept attempts to retain the market power aspects of trademarks (that the owner can control supply) but extend this to a group of producers who share a marketable attribute. The key to the success of FOBs would be the granting of a degree of supply control to the group: they would be responsible for limiting output and controlling abuse. The government would provide legal cover for such groups. The encouragement of FOBs in the US is suggested as a way that US farmers can gain some of the rents that their EU counterparts are enjoying. But supply control even at the local level raises some sticky issues. The power to raise prices by limiting output of a differentiated good where the differentiation depends on convincing consumers of a quality attribute may be limited. Rents may decline rapidly as competition among “local” producers intensifies. In the end, the best strategy may be to expand supply and extend marketing efforts to gain some economies of scale while maintaining the product quality.

As in the case of the EU, the US has not been against the incorporation of GI protection in trade agreements. Every regional and bilateral trade pact since the North American Free Trade Agreement (NAFTA) has included some provisions for mutual protection of particular US GIs, such as Tennessee Whiskey and Bourbon, and the corresponding national favorites from the other country. Moreover, the intellectual property rules in US trade agreements tend to be more strict than are the TRIPS provisions. So one could imagine a web of bilateral agreement protecting US GIs not unlike those that the EU is negotiating. 

The differences in the basic approach to the protection of GIs between the EU and the US have led to an interesting and unstable situation across the Atlantic. EU GIs get protection in the US market through the application of trademarks. But US GIs are not given protection in the EU. The WTO case described below arises largely from this difference, though it could be that the underlying commercial and political tensions would have surfaced in some other way.

Table 2: Comparison of Trademark Protection and GIs 

	
	Trademarks
	Geographical Indications
	Certification and Collective Marks

	Identifier
	Identifies a manufacturer
	Identifies a place of origin
	Identifies quality sometimes linked with place of origin 

	Intention
	Reflects human creativity
	Reflects climate and soil and “other characteristics”
	Reflects certification of product quality or member of collective

	Owner of right
	One producer
	Ownership by state or parastatal on behalf of all producers in area
	Owner of mark not allowed to produce but can promote

	Means of protection
	Private firms protect trademark with help of courts: no public intervention
	Public agencies protect GIs, sometimes complicated by multiple producers
	Protection of certification by public agency: collective marks by collective

	Transferability
	TM can be sold or licensed
	GI cannot be sold or licensed
	Not transferable

	Registration
	Self-declaration: no reputation necessary for registration
	Registered by public authority: reputation necessary
	Request for certification by producer groups must show quality

	Cost
	Expensive for small producers
	Inexpensive for small producers but not for large groups
	Inexpensive

	Extended protections
	No protection against modifiers of translations
	Protection for modifiers and translations
	Certification should be unambiguous

	Conflicts
	Cannot contain GIs (unless grandfathered) if consumers might be misled
	Can coexist with Trademarks and Certification and collective marks
	Can coexist with both GIs and Trademarks

	Duration
	Trademark permanent for life of owner
	Continuous as long as conditions do not change
	Often subject to renewal of collective and certification marks


Source: Author, based on material from the USPTO and the EU Commission

III. Conflicts and Negotiations on GIs

As a consequence of the heterogeneity of national regulatory systems, protection of Geographical Indications has been the subject of bilateral and plurilateral agreements for over a century.
 The most important of these was the Lisbon Agreement for the Protection of Appellations of Origin and their International Registration (the Lisbon Union) negotiated in 1958 and revised in 1967. The Lisbon agreement has been signed by 22 countries, many of them in Europe, though not by the European Union as such. The signatories to the Lisbon Union agree to mutual protection of each other’s GIs, so long as they are protected in the home market and included on a register kept by the World Intellectual Property Organization (WIPO). 

The coverage of GIs by product group and the countries that are holders of those rights indicates where the most enthusiasm for the Lisbon Agreement has resided. France has used the notifications to WIPO for its wines, spirits and cheeses, as has Cuba for cigars and the Czech Republic for beer. So as a comprehensive framework for global protection of GIs the Agreement has not been a notable success. This accounts in part for the determination of the EU to push for better coverage in the Uruguay Round and the continued pressure for focusing on these issues in the WTO. 

Other conventions cover cheeses (the Stresa Convention) and olive oil and table olives, but these two have even more limited membership (Josling, Roberts and Orden, 2004, p. 134).
 When discussions began about the inclusion of intellectual property protection in the trade rules of the GATT system, the opportunity presented itself for a formalization and strengthening of these previous conventions. The inclusion of GIs in this discussion was at the strong suggestion of the EU and Switzerland, reflecting their own use of this type of legislation and their willingness to share their experiences with others. The TRIPS discussions built on the earlier IP conventions, and many of the provisions of the Lisbon Agreement are incorporated in the TRIPS text on GIs, though the earlier agreement is not specifically mentioned.

TRIPS

The inclusion of the protection of GIs in the negotiations in the Uruguay Round on trade-related intellectual property issues has essentially transformed GI issues from national, bilateral or plurilateral matters to the multilateral stage.
 The TRIPS Agreement was a part of the “single undertaking” of the WTO and thus applied to all members. Importantly, its provisions were backed up by the strengthened dispute settlement procedures of the WTO, encapsulated in the Dispute Settlement Understanding (DSU). The supervision of the TRIPS agreement was entrusted to a new TRIPS Council, and left the WIPO with a smaller role in overseeing IP issues. 

The TRIPS Agreement incorporates GIs by requiring member states to “provide the legal means for interested parties to prevent” the use of any means “in the designation or presentation of a good that indicates or suggests that the good in question originates in a geographical area other than the true place of origin in a manner that misleads the public as to the geographical origin of the good,” as well as any use “which constitutes an act of unfair competition.” (Article 22:2)  The same article continues by enjoining Members to refuse or invalidate a trademark which contains or consists of a geographical indication with respect to goods not originating in the territory indicated, if the use of the indication in the trade mark for such goods in that Member is of such a nature as to mislead the public as to the true place of origin.”
  

Wines and spirits are singled out for a more comprehensive level of protection. This additional protection was at the request of the EU, and is generally considered to have been a concession by exporters, who were unconvinced by the need for such measures, in return for restraints on EU subsidies (IPC, 2003). Article 23 stipulates that each Member shall provide legal protection for geographical indications “even where the true origin of the goods is indicated or the geographical indication is used in translation or accompanied by expressions such as ‘kind’, ‘type’, ‘style’, ‘imitation’ or the like.” (Article 23:1)  No mention is made of misleading the public or unfairly competing within Article 23: as the Article is headed “additional” protection, the presumption is that no such conditions are required for GI protection for wines and spirits. Moreover, the scope for allowing “generic” exceptions, where a geographical name has become widely used for a type of product regardless of origin, is much narrower for wines and spirits. From an analytical viewpoint this raises the obvious question as to what is the objective of tighter rules on GIs for wines and spirits? It is less easy to consider them as protecting the consumer. Consumers may still gain useful information on quality of wines and spirits from a protected geographical appellation, but if such names can be protected even when there is no attempt to mislead then one could conclude that the rents to growers in the protected regions (or the stimulus to quality improvements) are more of an influence than consumer information.

But that Agreement left some loose ends that have been difficult to tie. The first has been to define geographical indications in a way that would give guidance to a country attempting to comply. Several definitional problems have been raised which may eventually have to be decided by a Dispute Settlement Panel. These include the issue of whether a GI can be a country name as opposed to a region within a country. Excluding such GIs would appear to limit their use for small countries or cases where the quality is considered to be the result of widespread local skills (such as Thai silk or Canadian Whiskey). Including such GIs could lead to unjustified fragmentation of the market along country lines and pose significant challenges to the WTO rules based on the concept of “like products”. The EU has challenged GIs based on countries that no longer exist or have changed their names (Ceylon tea would thus not be covered). But this again goes against the consumer information justification, since the reputation built up by a particular project is not going to be affected by a political name change. Plant varieties pose another problem, where they refer to geographical regions (Basmati rice) but can be grown in other areas. In the case of wine, provision is already built into the TRIPS rules (Article 24:6) to allow varietal labels to be used in some regions even if that name is claimed as a GI by another country. Protection of “Traditional Expressions” such as “vintage” or “ruby” for port also posed issues of definition: it would seem to be a stretch in the concept of geographically-based quality assurance (Josling, Roberts and Orden, 2004, p. 135). 

The intention of the TRIPS, in the area of GIs, was to increase the level of protection given to such property rights within the global trade system. The Agreement itself gives two avenues to pursue this aim. Article 23:4 mandates countries to push ahead with a multilateral register of wines and spirits (see below) and Article 24:1 commits Members to “enter into negotiations aimed at increasing the protection of individual geographical indications under Article 23.” Thus the wines and spirits sector is assured of further extension of protection regardless of the economic merits.
 The more significant issue in the longer run is whether to extend the additional benefits given to wines and spirits to other agricultural and food products. Certain countries have been anxious to provide that extra protection in order to be able to develop market reputations that would increase producer income. As with wines, this would shift the emphasis away from the prevention of deception towards the control of competition from other producers. The status of discussions on the extension of Article 23 protections is described later in this paper.

The WTO Panel on GIs

Some of the aspects of the TRIPS provisions on GIs have been the subject of a trade dispute that led to the setting up of a WTO Dispute Settlement Panel. This has given the opportunity to clarify some key issues. The challenge was initiated by the US in June 1999, when the US requested consultations with the EU on the alleged lack of protection for US trademarks and GIs in the EU. Specifically, the US contended that the EU did not accord as much protection to US GIs or similar trademarks as it did to EU producers. Such a situation would be a violation of the basic WTO principle of “national treatment,” that holds that foreign and domestic products should be subject to the same rules. It would also violate several provisions of the TRIPS Agreement, which reasserts the right of national treatment in the case of intellectual property protection. 

Initially, the US objected to the Regulation 2081/92 governing GIs (except in the wine sector), as amended. This led to inconclusive talks but neither a resolution nor the selection of a panel. But the revision of the legislation in the EU in April 2003 raised more concerns in the US, and this time the US was joined by Australia in the complaint. A panel was requested by the US and Australia in August 2003, and agreed in October of that year. The panel ruled in April 2005 that the EU has indeed failed to give the US trademark holders adequate protection, as required. The main points of the Panel decision, as confirmed by the Appellate Body, are summarized in Table 3.

The outcome of the WTO case managed to give comfort to both sides to the dispute. The EU was able to claim that its GI protection program was not WTO-incompatible as such and the US could point to the fact that the EU was found to have violated WTO articles in the way in which it implemented that policy. The EU would have to change its policy regarding the registration of foreign products in the EU market considerably.
 Its own GI regime will in essence have to be opened to all countries selling GI goods into the EU market. This could over time undermine the strategy of encouraging quality improvements through regional product protection. Having other countries protect EU GIs in their markets, as they are requesting in the current WTO negotiations, would restore some measure of balance in this respect.

The regulations at issue in the WTO case did not apply to wines and spirits. But some aspects of the ruling do relate to this area of trade. The panel report clarified one aspect of the complications of having GI and trademark systems intersect, by considering the issue of the rights to the names Bud and Budweiser. This contentious issue, involving one of the world’s largest food-and-drink firms, had been simmering for a century, ever since Adolphus Busch emigrated from Germany to the US and choose a German-sounding name (actually the German translation of a Czech town name Budjovice) to the dismay of the brewers in that town who had several centuries of experience. When the Czech Republic emerged from the blanket of central planning and tried out the competitive marketplace they persuaded four countries to grant GI status to Budweiser as well as its Czech language equivalent. The EU took over this protection when the Czech Republic joined the EU, and hence had to defend its actions when the US challenged the EU Regulation.

Though the complaint against the EU has been settled, Anheuser-Busch still has outstanding complaints against Budejovicky Budvar, the current Czech brewer of the beer in question. The UK courts have allowed both brewers to use Bud and Budweiser as trademarks in that markets, and a similar ruling in Japan allows both to use the term Budweiser (O’Connor, p226). Resolution to this issue is still pending in other large markets such as Russia. Co-existence could be a reasonable outcome to this dispute if no consumer confusion is demonstrated. 

Table 3: Summary of WTO Panel ruling on GIs

	Issue
	Ruling

	Violation of Article III: discrimination against non-EC firms and producer groups
	EC GI regulation discriminates against non-EC persons and products. EC cannot deny protection on the grounds that the foreign government does not grant “equivalent protection” nor can the EC make protection conditional on “reciprocal” protection in another country

	Violation of Article III: interpretation of process of challenge of GIs by foreign firms.
	Non-EC firms should be able to register and challenge GIs directly without requiring intervention by their governments. Private rights holders should receive protection under domestic law without needing the intervention of their own government. 

	Violation of Article 16.1 of TRIPS dealing with potential conflicts between trademarks and GIs
	EC regulations should allow holders of pre-existing trademarks to prevent confusing use of geographical indication. The EC argument that TRIPS allows for co-existence of GIs and pre-existing trademarks but limits trademark holders’ rights was rejected by the panel. The EC should take steps to avoid registering GIs where there is a “relatively high” likelihood of confusion with a trademarked product. This protection against confusion was specifically extended to the registration of GIs that used a translation of a trademarked term. 

	Source: Author, based on WTO panel report
	Note: Complain dealt with GIs for products other than wines and spirits, which are covered by different EU regulations.


The EU-US Wine Accord

At the same time as the WTO panel was deliberating in Geneva over the conformity of the EU GI system for (non-wine) agricultural products, the US and EU were negotiating a bilateral agreement on wines. The disagreements over wine trade, in both directions had simmered for twenty years. The US wine industry had complained that the EU had not recognized their viticultural practices as consistent with EU regulations, though the EU authorities had granted temporary exemptions for some years. The main complaint of the EU was that third country wines were being allowed into the US with labels that used names that the EU considered GIs. At issue were a number of “semi-generic” terms such as Burgundy and Chianti that had been legally used by non-European wine in the US market.
 Both of these trade irritants were resolved in the Wine Accord of September 2005. The main provisions are shown in Table 4.

Table 4: Main Provisions of the US-EU Wine Accord

	Issue
	Agreement

	Wine-making practices
	EU agreed to accept all existing US wine-making practices: US agrees to continue to accept EU practices

	Certification
	EU will simplify certification procedures: US will exempt EU from new certification procedures

	Semi-generic names
	US to limit use by non-EU producers of semi-generic names on Imported wines

	Terms on labels
	EU will accept some terms on label of imported US wines (“chateau”, “vintage”, etc.). EU agreed to allow names of certain grape varietals subject to 75 percent content, and names of origin subject to the same limit

	Recognition of names of origin
	US and EU agree to recognize some existing names of origin

	Process labels
	EU and US agree not to require labeling of wine-making techniques not related to health and safety 

	Consultation process
	Consultation mechanism set up: continuation of talks in a second phase agreed


Source: Author, based on USTR and EU Commission descriptions of the agreement

In one respect the US-EU wine accord is not directly related to the TRIPS. Trade restrictions based on different wine-making practices and the issue of simplification of wine certification are covered by the Sanitary and Phytosanitary (SPS) and the Technical Barriers to Trade (TBT) Agreements, both parts of the WTO. But the aspects of the Accord that resolve labeling and issues, including the tightening up of semi-generics, the recognition of certain terms on labels and the agreement on certain names of origin certainly range into TRIPS territory. In fact, the Accord could go some way to helping along the talks on the Multilateral Register. 

GIs in the WTO Doha Round

The treatment of GIs in the Doha Development Agenda is complicated by the various views as to where and what should be negotiated. On the one hand, countries have agreed to use the TRIPS Council meeting in Special Session to continue the negotiations mandated in Article 23:4 to develop a registry for wines and spirits. These negotiations began in July 1997, though no agreement has yet been reached. On the other hand several countries (the EU in particular) have indicated a desire to extend the additional protection granted by Article 23 to other agricultural products beyond wines and spirits, though no such negotiations have been unambiguously mandated. There is no agreement on whether such talks would be within the TRIPS Council or become an intrinsic part of the WTO agricultural talks. There are clear advantages for some countries in making that link, but equally there has been steady opposition to the idea.

The negotiations on the multilateral registry have revolved around two proposals, one sponsored by the US, Australia Argentina and Canada along with other exporters (and Japan), and the other supported by the EU, Switzerland and a number of European countries (and Sri Lanka). The Joint Paper, as the US-led proposal is called, would set up the register as a voluntary system where notified GIs would be entered into a database. The database would be of use when countries were setting their own GI policies. The EU proposal would have as its main instrument a register that would carry the presumption of protection for all goods registered. Once registered it would be up to countries unwilling to protect the GI to challenge it within 18 months.
 An additional paper, introduced by Hong Kong, aims to tread a line between these two approaches (see Table 5). But the gap between a voluntary system and a compulsory system (with voluntary membership) has so far proved unbridgeable.

The question of the extension of protection under Article 23 to goods other than wines and spirits has also become contentious. The Doha Declaration attempted to address this issue by incorporating it under the heading of Implementation (of the Uruguay Round agreement) and required the TRIPS Council to report its progress at the Cancún Ministerial.
 The protagonists have formed into two camps. The one, including the EU, Switzerland and others that support the stronger variant of the multilateral register for wines and spirits, but also including Thailand, argue for extension. The other camp, including many of those opposed to a compulsory wine and spirit register, argue that existing levels of protection are adequate and that there is little to be gained by impeding the natural spread of food cultures and habits that accompany movement of people. The July Framework Agreement (WTO, 2005) directs the good offices of the Director General to be used to break the deadlock, and to report progress to the Trade Negotiating Committee. As one gets closer to the final deals that need to be fashioned, the GI issue will no doubt play a significant role in the balance of advantage that countries will seek from the Round. But the linkage is in itself a matter of contention.

The Link between GIs and the Agricultural Talks

The EU position on the importance of a strong system of GI protection has been both consistent and insistent. From the inclusion of GIs in the TRIPS to the argument that extension of GI protection is of vital importance to its export industries, the EU, along with Switzerland and a handful of other countries, have kept the issue alive. The link with the agricultural negotiations is more political than procedural. The EU introduced the notion early on in the agricultural talks that issues such as GIs, multifunctionality and animal welfare be included as integral parts of a package. Animal welfare has essentially dropped from the scene as it has been accepted that regulations such as those adopted or proposed by the EU for its own market were unlikely to cause trade difficulties, as they tended to increase costs in Europe. Multifunctionality also declined in importance as an issue once every country adopted the rhetoric and the EU suggested that green box subsidies would be adequate to meet these objectives. But strengthening protection of GIs have remained as a potential “victory” for the EU to soften the blow of ending export subsidies, cutting tariffs and reducing trade-distorting payments for farmers.

The encouragement of such designations has become an integral part of the gradual transition of the CAP from supporting commodity markets to allowing producers to market goods to satisfy consumer tastes. There is little doubt that a quiet revolution has been taking place in EU agriculture toward quality and marketable goods, promoted by public policy but also resulting from a change in awareness on the part of farmers as to how to react to shrinking markets for undifferentiated temperate-zone commodities. Producers outside the EU must welcome this change if it allows more open markets. But the dilemma is that higher levels of GI protection are being offered to European farmers as a compensation for (or alternative to) price supports. So other countries must make a choice as to whether to go along with the EU package of lower tariff barriers and subsidies in exchange for market conditions that tend to favor the sale of higher-value European farm product on foreign markets.  

The EU continues to include GIs as a part of market access discussions within the agricultural talks. The October 28 paper presents some specific suggestions. These include:

· The extension of Article 23 protection to all products. Some provision for existing trademarks that used a GI would be made.

· A multilateral system of notification and registration of GIs would be established. This would include all products, not just wines ands spirits, and have legal effects in both participating and non-participating countries.

· The use of a limited number of well-known GIs in use in “third countries” would be prohibited. This would remove some of the exceptions contained in Article 24 of the TRIPS.

The bundling of the multilateral register for wines and spirits with the extension of Article 23 protection for all products leads logically to a broader register. But the difficulty of agreeing to the concept and negotiating the details would seem to be formidable. 

The US has used its weight in WTO talks to effectively curb any discussion of the GI issue in the agricultural part of the Doha Round. Along with sympathetic countries such as Australia and Canada, it has taken the view that this is not a market access issue, as claimed by the EU, and that the mandate for negotiation of a register was clearly given to the TRIPS Council. It has taken a full part in those talks, as discussed above, and is prepared to fulfill the objective of those talks to facilitate the protection guaranteed under Article 23 for wines and spirits. But it argues that there is no mandate for the extension of Article 23 protection to other products and opposes such an extension as unnecessary. 

One issue that is politically important in the US is that of the reversion of certain names from “semi-generic” status to protected GIs owned by the EU (the issue is known as Clawback). Several large companies have a financial stake in this matter, and this tends to drive some of the stiff resistance in the US to the EU approach. The recapture of the semi-generics of a European origin for use as GIs is also of symbolic importance: the name “Champagne” is the “Elgin Marbles” of repatriation of historical names. But the use of qualifiers (Californian Champagne) also has some rationale if no confusion exists in the mind of consumers, and tends to point to the derivative nature of the product.  

Table 5: Comparison of Joint (US plus others), EU and Hong Kong WTO GI proposals

	
	Joint Proposal (US and others)
	EU proposal
	Hong Kong proposal

	Proposal document
	TN/IP/W/8
	TN/IP/W/10
	TN/IP/W/11

	Establishment
	Establish a new “system” for wines and spirits
	Annex new text to TRIPS Article 23.4
	

	Participation
	Voluntary, with written notification
	Voluntary, with members electing to participate by notifying GIs
	Voluntary, with obligations only on those who choose to participate

	Notification
	Notify wines and spirits originating in that member
	Notify all GIs that are protected in home market
	Notify wines and spirits protected in home market

	Registration
	Enter notifications in a Database
	Enter notifications in a Register; Reservations to be lodged within 18 months; Notification of Trademarks containing GIs; Articles 24.4 and 24.5 not allowed as a basis for reservation
	Enter notifications in a Register

	Legal Effect
	Consult database when taking decision on protecting GIs
	Prima Facie evidence of ownership; notification of Trademark applications containing GIs
	Prima Facie evidence of ownership; Articles 22-24 still available for reservation

	Non-Participants
	Encouraged to consult Database 
	Cannot refuse registration; notification of conflicting Trademarks; no effect in LDCs until they fully adopt TRIPS
	No obligations for non-participants

	Updating
	
	
	Ten year validity, renewable

	Review
	
	Review by competent committee
	Review after four years

	Administrative costs
	
	System of basic and individual fees to cover costs; assistance for developing countries to meet costs; no costs for LDCs 
	Full cost recovery


Source: Abridged by author from Secretariat document TN/IP/W/12, 14 September 2005

The Link Between GIs and Farm Policy
The transatlantic divide extends beyond the issues of semi-generics and viticultural practices. The difference between the US and Europe in terms of the role that GIs (and the exploitation of terroir) plays in farm policy is dramatic. In the EU, GIs are an integral part of the strategy for returning the agricultural sector to competitiveness. In the US they are not on the horizon when it comes to encouraging value added farming. 

One of the worst features of the “old” CAP was the encouragement of EU farms to produce the “wrong” commodities. Cereals, milk, sugar and beef were all supported heavily because the commercial market was not strong. But that meant that farmers were encouraged to stay in those areas where the demand was stagnant. The “new” CAP, emerging slowly from the 1992 MacSharry reforms, reduces this bias, though the dairy sector still has to feel the effects of this policy change. With the single-farm payment, farmers are encouraged to explore the market and satisfy consumers because their payments are not dependent (with certain exceptions) on current production decisions.
 This has allowed the rhetoric of farm policy to change from the need to support rural areas to the need to provide a wide range of safe foods of high quality. The GI is the leading tool in the policy toolbox for turning this rhetoric into reality. Protect the names and reputations of local and regional production and the farm sector will respond by improving quality and serving consumers. If foreign producers are not happy with such a rejuvenation of EU agriculture then they too should pay more attention to what EU consumers want. 

The rhetoric from the US is, by contrast, still mired in the mindset of a competitive US agriculture, making full use of its abundant land and excellent transport system, attempting to move primary commodities onto world markets in the face of high tariffs and domestic subsidies in other countries.
 In this view of the world, GIs are a part of the devious web of protective policies: in fact a highly sophisticated way of tying product attributes to the land in such a way as to define quality as encompassing locality and support for culture. What better way to make sure that European consumers turn first to their own suppliers for quality foods? But this mindset ignores, or downplays, the fact that agriculture in both the US and the EU faces similar challenges. Demand is growing fast in quality products, whereas the undifferentiated commodity is being produced in Brazil, China and other emerging agricultural powers at lower prices that either the US or the EU can match. The future of US policy will also be in the differentiation of production to meet the demands of discriminating consumers, at home and abroad. 

The task for farm policy in the future, both in the EU and the US, will be to reinvent the institutions that have supported agriculture through it’s “commodity” phase and bring them into relevance for the needs of a “consumer product” orientation of the sector. Some of these are emerging in the area of health and safety regulations (Josling, Roberts and Orden, 2005). Others are developing in the areas of farm organizations (Coleman, Grant and Josling, 2004). In the current context, regulations should be in place to encourage product differentiation but avoid an overload of information. The US will have some difficulty catching up with the EU in many markets. Consumers have a taste for European quality foods. But the US has enough regional differentiation to build a policy on local foods sold to consumers with money to spare.    

V. The Future of GIs

The picture so far has been one of entrenched positions on the issue of GIs, with the US arguing that they are an unnecessary and possibly protectionist device elaborated by the EU to serve its own ends, and the EU arguing that consumers want to know where their food comes from, and that lack of reliable information to consumers in this regard is itself a denial of market access for EU producers in overseas markets. But there are signs of change. Perhaps the divide is narrowing, or at least being bridged by the private sector in the process of rearranging its marketing strategies for a global world.

The signs are clear in the EU that the GI system is not entirely satisfying its clients or meeting its objectives. A quick glance at the scale of production of many of the GIs suggests that they are not geared toward global markets. Many names protected by GIs would not be recognized in other parts of the same country, let alone in other member states of the EU. So the role of these GIs in marketing is uncertain. If small groups of producers choose to register their name and production process then they have taken the first steps towards weaning themselves from the smothering protection of the marketing orders of the CAP. But they are unlikely to benefit from sales beyond their own region if the information is not meaningful to foreign consumers and their supply lines do not stretch beyond the local outlets. Such micro-GIs are potentially useful in the development of tourism, where the cultural identity bestowed by the mystique of terroir and the GI system can be valuable. But, beyond the odd bottle of wine or olive-oil taken home, these small areas are not well-positioned to expand and prosper. Indeed, the comforting rhetoric of those who see local markets as a viable alternative to participating on global commerce may be holding out a false hope.

The apparent disconnect between carefully controlled wine denominations and the ability of the consumer to process the information has been commented on by Broude (2005). He notes that French wine sales in the UK have been slipping and now trail those of Australian wine. Clearly the UK consumer considers the price charged for French wine somewhat out of line with competitors. But it is plausible that the proliferation of AOC areas and the lack of information about the grape variety on the label have contributed to the decline.
 

Moreover, there are recent examples in the wine-growing countries of the EU that the GI/AOC/DOC system is not suiting all market participants. The tale of the Super-Tuscan wines is interesting in this regard. A group of producers in Tuscany decided to market a wine that did not conform to the rigid conventions of the Chianti Classico DOGC (a more prestigious appellation that the DOC). By reducing the amount of white wine used and importing some grapes from other regions, they sold a wine that found favor with consumers looking for a more “modern” wine (Broude, 2005). The GI was not a stimulus to innovation in this case: it restricted it and was sidelined by producers.
 

The US industry is also undergoing a re-evaluation of the traditional stance against protection of GIs through sui generis legislation. The politics of GIs in the US is complicated by the fact that several groups do in fact see merit in more protection of local foods and beverages. One example of this potential division in the US industry occurred when a group of important wine producers met in California in July 2005 and issued a “Napa Valley Declaration of Place”. The intent was to avoid the use of generic labels devoid of geographical meaning. Such a call might have been expected from French producers but not from those in the New World.
 Perhaps the attraction of GIs, and local marketing initiatives generally, may pick up in the US as the agricultural sector is forced to gain more of its revenue from the market.

So what might happen in the arenas of conflict between the US and the EU? The US-EU Wine Agreement, though not addressing all the issues of GIs, does indicate a way forward. The merits of a multilateral register should be assessed in the light of alternatives. At present the main alternative seems to be the negotiation of bilateral GI agreements between the EU and countries that it wishes to encourage into its extended trade system. The EU has several such agreements and will no doubt continue down this path. The US could build a similar network through its own policy of bilateral and regional trade agreements. But this carries a serious risk of developing a two-track trade system for goods covered by such agreements.
 Perhaps the strongest argument for such a list is that it could make such regional and bilateral agreements much more compatible. In other words the register would substitute for multiple lists. It would be more than a database but less than a compulsory register of all GIs. It would be a menu from which the parties to agreements could choose, with some presumption of prima facie coherence with TRIPS. Such a register could eventually come out of the current debate if there were flexibility in the positions.

The element of mandatory protection of all GIs on the register has less rationale, other than commercial advantage for products on the list. It virtually ensures that there will be “unnecessary” protection in cases where it is not in the interests of the consumers or the country concerned to establish GIs. But the option for a country to declare itself a non-participant in the register system could lead to the other extreme: there might be less protection of GIs in cases where it might be desirable. So participation could be not only voluntary (all countries seem to agree to that) but also selective. The menu of choices would be presumably be expanded from the current suggestions put forward by the EU, thus avoiding to much of a bias towards European products. The risk is of every country flooding the register with names of little significance in international trade. Some strict rules on adding names and the removal from the register would seem to be wise.

The conflict over the use of trademarks and GIs may need to be resolved before advances in other areas can occur. On the face of it, using geographical terms in regular trademarks would seem to be an inappropriate policy, and should decline over time even under current rules. Existing trademarks that contain GIs could be continued through co-existence, or the protection be transferred to the common property of the group of eligible producers with compensation. If this were to be accepted then no new geographical terms should be covered by trademarks without at the least establishing that there was not a potential conflict with a GI. The essence of geographical indications is that a collective property right is given to producers in a region. Collective marks and certification marks seem to be more appropriate forms of protection for such club goods.
 Continuation of different means of legal protection may not be an issue if such “overlap” issues are resolved over time. But innovation in the means of protection can help in blurring the sharp distinctions that polarize international discussion.

VI. Implications for the Profession

Let me conclude with some observations on the challenges that this matter of GIs, and the underlying notion of terroir, pose for the profession. Everyone accepts that the physical environment in which agricultural products are grown (or reared) is important to taste and other consumer attributes. The genotype is expressed as a phenotype through interaction with the environment and the farming practices. But we ignore this in production models where agricultural commodities use combinations of inputs themselves rarely differentiated. Land is land and can be used is a variety of crops or livestock enterprises: land quality may be reflected in yields, and substitution may be limited by rainfall and climate. But if the land has a demonstrable impact on the value of the output through its ability to impart consumer attributes then a different model is suggested. The land input is more than just a medium for holding the plant in place while fertilizer is applied. And differentiated products fetching widely different returns may need to be treated as sales into separate markets. Of course farmers know these matters and use their land accordingly: my point is that we may not have adequate models to mirror such a decision process. 

On consumer attributes the situation is better. There has been an increase in the use of models of consumer behavior that recognize quality differences. However, few of these studies influence our trade models, other than through the blunt instrument of the Armington assumption of unexplained differences by country that limit the substitution elasticity in general equilibrium trade models. Greater and more purposive product differentiation that does not treat a country as the only unit of interest might help. This would make such general trade models more useful for analyzing issues in high value products that continue to expand as a share of the market.

If it is the case that we have inadequate models that it follows that we have little basis for policy recommendations of the appropriate strategy for increasing producer returns from the market. Nor do we know the costs and benefits from international trade rules that govern these quality-proxies in commerce. Even where models exists, much of the discussion of these issues has rested on a thin empirical base. 

The economic challenges are many. First, there is a need to find ways to sort out the mix of protectionism and information provision that typifies the arguments behind GIs. This raises political economy issues of mixed-motive policy initiatives (similar to those raised by country-of-origin labeling and by health and safety codes). Is there a market test for the adequacy of consumer information? Such information given by producers of a regional good could be biased and unreliable. Can one measure the protection given by a GI? It could be that producers underestimate the ability of competing producers to position their goods to offset the local name recognition. How should one regulate GIs in an open economy? Uniform systems have transaction cost advantages, while diversity may satisfy consumer needs better. How do GIs impinge on technology transfer and innovation? Protecting traditional knowledge could stifle innovation. Excessive ties through regulation between quality and location could distort investment decisions. Political linkages with groups with other agendas (such as anti-corporate control of the food system) may lead sound product-place-quality marketing down a less profitable path. But, ultimately, consumers will reward the ability of local producers to define meaningful product attributes that reflect the “terroir” and limit the misuse of such labels to seek rents. 
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� The version of this paper was given at the IIIS in Dublin under the title “What’s in a Name?” That paper looked specifically at the issue of designing trade rules that may be of benefit to developing countries.


� The proposals to extend GI protection often include handicrafts, but these issues will not be addressed here.


� Much of the literature on GIs is focused on the legal issues of protection. The key reference is a comprehensive book on the law of GIs by O’Connor (2004) and an article making the link with cultural aspects by Braude (2005). The economic case for such protection has by contrast received much less attention. One notable exception is the study by Zago and Pick (2003). A recent paper by Hayes, Lence and Babcock (2005) also addresses the economic issues.


� The use of geographical indications to denote husbandry practices complicates the issue somewhat as the identification of products by the way in which they are produced poses a fundamental challenge to the trade system. See Josling, Roberts and Orden (2004) and Anderson and Jackson (2005).


�  O’Connor (2004) documents the registration procedures for GIs in several countries.


� It is possible that collective action could also improve quality as well as signal to consumers the quality attribute that they expect. Some of these dynamic issues are addressed below.


� These concepts are explored in Josling, Roberts and Orden (2004) with respect to SPS measures. The analogy is not exact, as information about quality is not the same as information about health risks. 


� It could be noted in passing that individual EU member states have markedly different views on the question of whether and which GIs to protect. In fact the emergence of EU-wide regulations was in large part to avoid trade problems among EU members that would result from national systems of protection.


� Legislation in the EU governing wine appellations is separate from this Regulation.


� Note the link with traditional knowledge that presumably distinguishes regions with similar soil type and climate.


� The EU working document give as an example the French cheese Reblochon, which is associated with a particular area even though not a place name (EU 2004, p.6). Another better known example is Feta, which refers to cheeses made only in mainland Greece and the island of Lesbos.


� Well-known examples of PDOs are Prosciutto di Parma, which has to be sliced and packaged in the prescribed area, and Grana Padano that has to be grated and packaged in the region of production.


� Regulation 2082/92 adds a further category of IP protection, a certificate of special character, known as “Traditional Specialities Guaranteed” (TSG). The product must have distinguishing features that set it apart from other agricultural product or foodstuff in the same category. This could include taste or specific raw materials. However, the special character cannot be a particular geographical origin.


� However, mineral and spring waters are subject to another directive (Council Directive 80/777/EEC, 15 July 1980).


� Traditional expressions have a significant role in modifying the geographical indication: words such as “ruby” and “tawny” for Port and “claret” for AOC Bordeaux are considered intellectual property associated with the GI.


� The US also has a problem of inconsistent state regulations of GIs. Though much of the IP legislation is at the federal level (as it impacts on interstate commerce and foreign trade) some states still have their own versions of GI laws that can on occasions conflict with those at the national level.


� A specialized agency, the Bureau of Alcohol, Tobacco and Firearms, has responsibility for the marketing of wines and spirits.


� Certification marks can also relate to production by a group such as a union.


� Certification and Collective marks share many attributes in common and are combined in the table. 


� In addition, a GI can be protected in the US market through common law trademark law without registration. Cognac is a common law (unregistered) certification mark in the US. It is not generic, as consumers identify it with spirits from a region of France.


� There is also the possibility of establishing a collective membership mark that is used solely to identify producers as members of the collective (such as a union), but not used to identify the product. This form of protection would seem to be not suited to the direct protection of GIs. 


� They credit a previous article by Hayes, Lence and Stoppa (2004) for the concept. 


� GIs were included in the Paris Convention for the Protection of Industrial Property of 1883. The 1967 revision of the Paris Convention still covers some of the interpretation of GI provisions in TRIPS.


� The International Convention for the Use of Appellations d’Origine and Denominations for Cheeses (Stresa Convention) has seven signatories, including Australia, Switzerland and five EU members. The International Agreement on Olive Oil and Table Olives has ten signatories from North Africa and the Mediterranean region as well as the EU and its members. 


� The definition of GIs is given in Article 22:1 of the TRIPS, as follows:


“Geographical Indications are, for the purposes of this Agreement, indications which identify a good as originating in the territory of a Member, or a region or locality in that territory, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical origin.”


� Section 4 of Article 22 guards against a GI that is literally true but falsely represents to the public that the goods originate in another country.


� The fact that phrases such as “type” and “imitation” are excluded also suggests that consumer information is not the only justification for the protection.


� One could argue that most developing countries do not export wines and spirits that would benefit from such protection in developed countries (though instances exist). But one can also argue that the marketing of developed country wines and spirits in developing countries is often controlled by state agencies and that the cost of setting up a GI protection system may not pose too much of a problem nor impact too heavily on poor consumers. 


� Subsequently the EU has simplified its registration requirements for foreign GIs.


� Under the TRIPS Agreement, trademarks that overlap with GIs are granted protection. The EU was thus, in the view of the US, delinquent in not protecting the Bud and Budweiser names. They could register the Czech name as a GI but not its German translation. 


� The Alcohol and Tobacco Tax and Trade Bureau (TTB) has established a list of such “semi-generics” including Angelica, Burgundy, Claret, Chablis, Champagne, Chianti, Malaga, Marsala, Madeira, Moselle, Port, Rhine Wine (Hock), Sauterne, Haut Sauterne, Sherry and Tokay. These can be used if the correct name is directly enjoined to the name. In addition there are certain generic names (such as vermouth and sake) for which no restrictions apply, and non-generics with either non-distinctive names (California or Napa Valley, for example) or distinctive names (such as Medoc, Liebfraumilch, or Chateau Lafite). That are restricted to wines from that region. 


� The documents containing these proposals are TN/IP/W/5 and TN/IP/W/6 (collectively the joint paper) and IP/C/W/107/Rev.1 and TN/IP/W/3 (the EU proposal and supporting position). The stages of the negotiations are explained in the WTO Backgrounder on the website.


� There is an arcane disagreement among countries as to whether the implementation issues are part of the old round (and hence have been paid for) or part of the new round (and hence need to be integrated into the final package. Those favoring an extension of GIs tend to hold the former position, as they would not have to bargain anew for agreements already reached (though not yet implemented).


� Early on in the negotiations the issue of introducing the Precautionary Principle into the Sanitary and Phytosanitary Agreement was an important part of the EU position. That too has been dropped as the support for the EU position waned.


� The recent observation by the panel in the WTO US-Cotton case, that the provision that disallows direct payments to farmers that move land into fruits and vegetable appears to violate the definition of the Green Box, may encourage the EU also to modify its restrictions on planting.


� This in part explains the relative lack of relevance for many of the “specialty crops” grown in the West and Southeast and Southwest of current farm legislation. Payments go disproportionately to producers of “program crops” (cereals, oilseeds, rice and sugar along with cotton).   


� Broude also makes the point that it was the British wine merchants that developed many of the main Continental wine appellations in the eighteenth and nineteenth centuries in order to convey quality information to a public that was not so familiar with wine growing.


� The specification for the DOGC was changed some time later to follow the market. But this illustrates that the concept of terroir is situational and has to be adaptable to be useful. Traditions can be updated, of course, but then it becomes a policy decision as to when to make the update. 


� Other issues are considered in political terms to be of less importance at the moment and even potentially compromising. For instance there is a feeling that WIPO can talk about traditional knowledge but it would not be appropriate in the more formal setting of the WTO.


� The parallel with the two sets of regulations on GM foods is striking. Developing countries have to choose which set of market regulations to follow or maintain twin control systems at considerable expense.


� The fact that the US protects these other marks under trademark legislation should not be a problem. The difficulties are more with private trademarks that contain geographical terms.
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